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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 14 August 1979, an Adm nistrative Law Judge of
the United States Coast Guard at Baltinore, Mryland, after a
hearing at Baltinore, Maryland, on 8, 24, and 25 May 1979, ordered
Appel I ant adnoni shed upon finding himguilty of m sconduct. The
single specification of the charge of msconduct found proved
all eges that Appellant, while serving as operator aboard tug
NANTI COKE, under authority of the captioned docunents, did, on 15
February 1979, while said vessel was under his command, know ngly
transit the Nanticoke River with the barge DEBORAH from Seaf ord,
Del anare, to Nanticoke R ver Buoy No. 4 (LLP 410), in violation of
U. S. Coast CGuard Captain of the Port of Baltinore order NR 05-79,
during the hours of darkness, and wi thout sufficient horsepower.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced into evidence the
testimony of one witness and thirteen docunents.

I n defense, Appellant testified and introduced into evidence
one docunent.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of adnonition.

The deci sion was served on 15 August 1979. Appeal was tinely
filed on 11 Septenber 1979, and perfected on 12 February 1980.

FI NDI NGS OF FACT

On the evening of 14/15 February 1979, Appellant was serving



under the authority of the captioned docunents as operator aboard
t he tug NANTI COKE, whi ch he navi gated down the Nanticoke R ver from
Seaford, Delaware, to Nanticoke River buoy No. 4. Because of the
di sposition of this appeal, further findings are unnecessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm nistrative Law Judge. It is contended that (1) the
Adm ni strative Law Judge inproperly admtted into evidence several
docunents wthout permtting Appellant to cross-examne the
preparers of those docunents, and (2) the Adm nistrative Law Judge
i nproperly found the testinony of the sole Coast Guard witness to
be credible.

APPEARANCE: (her, Ginmes & Shriver, Baltinore, Maryland, by John M
Ki nsey, Esq.

CPI NI ON
I

AT the outset, a matter affecting the record nerits sone
attention. During the hearing, the Investigating Oficer produced
a chart for use in denonstrating where various events occurred.
Wt hout objection from Appellant, the Investigating Oficer asked
that the chart not be admtted into evidence, but, instead, that
the Adm nistrative Law Judge nerely take official notice of it
pursuant to 46 CFR 5.20-102. Wth this request the Adm nistrative

Law Judge conpli ed. Subsequently the chart was wutilized
extensively. Although it has not been contended that the failure
to admt this chart into evidence was error, | nevertheless
gquestion this practice. It is apparent fromthe record that the

parties and the Admnistrative Law Judge were able better to
understand the factual circunstances through reference to the
chart. However, because this chart is not before ne, I amnot so
fortunate. VWile | mght attenpt to reconstruct events by
reference to an equivalent chart, | certainly would not be able to
recreate the markings which were placed upon the original during
t he heari ng. Hence, | believe the better practice would entai
admtting such itens into evidence, subject, of course, to any
appropriate objection. Cf., Decision on Appeal No. 2164 (it "is
i nperative that references during oral testinony to blueprints,
di agrams, charts, etc., be nade clear for the record.")

During the hearing Appellant strenuously objected to the
adm ssion of several itens of docunentary evidence and has reargued
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hi s objections on appeal. These itens included: (1) an abstract
fromthe log of Coast Guard Station Taylors Island, Maryland; (2)
a copy of an official radio nessage from Coast Guard G oup Eastern
Shore, Chincoteague, Virginia;, (3) a copy of aradio |log from G oup
Eastern Shore; and, (4) a translation of sonewhat cryptic portions
of No. (3) above. the first three itens were admtted as business
records exceptions and the fourth as a necessary translation of the
t hi rd.

Appel l ant objected to their being admtted because of the
unavail ability for cross-exam nation of the original preparer of
each. Were each of these itens nerely hearsay evidence, his
obj ection mght be sustainable. See, e.qg., Decision on Appeal No.
2061. However, where, as here, the evidence is admtted properly
under an exception to the hearsay rule pursuant to Rule 803,
Federal Rules of Evidence (1975), the right to cross-exam ne the
decl arant (preparer of the docunent) does not cone into being.

Appel  ant was charged with violating the followi ng Baltinore
Captain of the Port (COIP) order:

Effective 1600 R 12 FEB 79 and until further notice, the
Coast Quard Captain of the Port of Baltinore, |AW33 CFR
160, has inposed the followng restrictions upon
navigation in the areas of Tangier Sound, Hooper
straights, and the Nanticoke and Wcom co Rivers:

A Steel hull vessels only

B. M ni mum of 1100 SHP required for all vessels proceeding
i ndependent | y.

C. Al'l vessels with less than 1100 SHP will be permitted to
transit the area only under Coast Guard escort. Escort
may be arranged by contacting Coast Guard Group Eastern
Shore via channel 16 VHF-FM or | andline at 301-742-9912.

D. Daylight transit only.

E. ...
(This order remained in effect until 18 February 1979).

The Adm nistrative Law Judge found that the Coast CGuard had
"wai ved" the escort requirement, but that Appellant neverthel ess
was gquilty of violating the order because he transited the
Nanticoke River, "during the hours of darkness, and wthout
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sufficient horsepower.™

Initially I must correct a m sunderstanding on the part of the
Adm ni strative Law Judge. He has construed the m ni nrum 1100 SHP
requi rement as an absolute, i.e., that it was inproper for a vessel
with under 1100 SHP to transit the Nanticoke River. The order
shoul d be construed as inposing an alternative requirenent, viz.,
either (1) that a vessel nust have possessed at |east 1100 SHP to
proceed in dependently, or (2) if under 1100 SHP, that it must have
been "under Coast CGuard escort.” As NANTI COKE only produced 800
SHP, the second alternative, but not the first, applied. Because
the Adm nistrative Law Judge specifically found that the Coast
Guard had "waived" the escort requirenent, it was error to find
that Appellant had violated the COIP order by transiting the
Nanticoke River "w thout sufficient horsepower."”

What remains is a finding that Appellant navigated down the
Nanticoke River during the evening of 14/15 February 1979 in
know ng violation of the "daylight transit only" restriction of the
COTP order. The single nost significant issue during the hearing
and agai n upon appeal is whether Appellant actually knew that his
actions constituted a violation of that order.

The Investigating Oficer's proof of Appellant's actual
know edge consisted of the testinony of a Coast CGuard Petty Oficer
stationed at Coast Guard G oup Eastern Shore. He related that he
had conpleted a tel ephone call on 14 February to Appellant while
NANTI COKE was noored in Seaford, Delaware. During this call the
entire COTP order purportedly was read to Appellant by this Petty
Oficer. 1In spite of Appellant's testinony that this phone cal
never occurred, the Admnistrative Law Judge believed the Petty
O ficer and found that Appellant did have actual notice of the COIP
order. (Parenthetically,| note that Appellant testified that he
had tw ce phoned Goup Eastern Shore from Norfolk, Virginia, the
day before and had spoken to this sane Petty O ficer on one of the
two occasions. Previously, during direct examnation by the
| nvestigating Oficer, this Petty Oficer had admtted speaking to
Appel I ant during one of these phone calls. R 75. Neverthel ess,
the Adm nistrative Law Judge specifically found that during neither
of the two phone calls did Appellant speak to the Petty O ficer).

Normal Iy, an Adm nistrative Law Judge's determ nations of
credibility "will be upheld absent a denonstration that they are
arbitrary and capricious.” Decision on Appeal No. 2097. Here, |
am forced to conclude that the Adm nistrative Law Judge erred in
relying upon the testinony of the Coast Guard Petty Oficer to find
t hat Appel |l ant had received actual notice of the COIP order

It was established that Appellant had no office or

-4-



representative in Seaford, Del aware. On cross-exam nation, the
Coast Guard Petty Oficer admtted that he could not renmenber
whet her he had phone Appellant in Seaford on the 13th or on the
14t h of February. He also could not renenber the tel ephone nunber
he allegedly had phoned. Mst damaging to the Investigating
Oficer's case is a point not raised by Appellant, perhaps because
of his lack of famliarity with the format of Coast Guard radio
nmessages.

I nvestigating Oficer's exhibit No. 13 is a copy of a nessage
fromGoup Eastern Shore. It includes information which the Coast
GQuard Petty Oficer testified he had received from Appel | ant during
the purported 14 February phone call to Seaford. Appel lant's
testinony is in direct conflict and was to the effect that this
i nformati on was provi ded (presunably by voice radi o transm ssion)
as NANTI COKE "went up the river" on 14 February. R 138. On this
point | find the Petty Oficer's testinony inherently incredible.
It was established reliably that NANTI COKE did not noor in Seaford
until 1630 local tine. Hence, Appellant could not have received
any tel ephone call before then. Yet, the radi o nessage contai ning
the information allegedly obtained from Appellant over the
t el ephone (I nvestigating Oficer's exhibit No. 13), has a date-tine
group of "141939Z FEB 79." What this neans is that the phone cal

in question, if made at all, nust have been conpl eted before 1439
| ocal tine, sonme two hours before Appellant ever docked in Seaf ord.
As this obviously is inpossible, | must conclude that the 14

February phone call never occurred, and therefore, that Appellant
never did received actual notice of the requirenments of the COIP
order he is alleged to have violated. For this reason, | have no
choice but to vacate the order of the Adm nistrative Law Judge and
di sm ss the charge.

ORDER
The order of the Admnistrative Law Judge, dated at Baltinore,
Maryl and, on 14 August 1979, is VACATED, the findings SET ASIDE
and the charge DI SM SSED
R H. SCARBOROUCH
Vice Admral, U S. Coast Cuard
ACTI NG COMVANDANT

Signed at Washington, D.C., this 12th day of June 1980.
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